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RECENT DEVELOPMENTS
FOREIGN SOVEREIGN IMMUNITY - Subject Matter Jurisdiction
-Australian Government Aircraft Factories v. R.C. Lynne, 743
F.2d 672 (9th Cir. 1984).
The Foreign Sovereign Immunities Act' grants a foreign sover-
eign immunity for its public acts, but not for its commercial acts that
cause a direct effect in the United States.2 In Lynne the Ninth Circuit
ruled that the "direct effect" requirement was not met where survi-
vors of a pilot killed in an airplane crash in Indonesia brought suit
against the seller of the aircraft, the Commonwealth of Australia.
The Lynnes were members of Missionary Aviation Fellowship
(MAF), a nonprofit organization which provides transportation and
radio services to missionary operations in developing countries. In
1977 MAF bought an airplane built by Government Aircraft Facto-
ries, a corporation wholly owned and operated by the Department of
Industry and Commerce of the Commonwealth of Australia.3 In
1979 the plane crashed in Indonesia, killing Mr. Lynne, the pilot of
the plane. Lynne's survivors filed this action, alleging defendants
were liable under strict liability and negligence for defects in the de-
sign, manufacture, testing, inspection, sale, and service of the air-
craft.4 Defendants moved to dismiss for lack of subject matter
jurisdiction, personal jurisdiction, and improper venue. The district
court denied the motion to dismiss and certified its order for imme-
diate appeal.
The Ninth Circuit reversed. The court first noted that defend-
ant was not immune from suit, because the actions in question were
of a commercial nature, and therefore, under the rule in Verlinden v.
Central Bank of Nigeria,5 sovereign immunity was not available.
The Lynne court further held that the "direct effects" require-
ment articulated in Verlinden was not met. Relying heavily on
Berkovitz v. Islamic Republic of Iran,6 which held that the murder of an
American citizen in Iran by an Iranian revolutionary group did not
1 28 U.S.C. §§ 1330, 1602-1611 (1982).
2 Verlinden v. Central Bank of Nigeria, 461 U.S. 480 (1983).
3 743 F.2d at 673.
4 Id.
5 461 U.S. 480 (1983).
6 735 F.2d 379 (9th Cir. 1984).
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give rise to a cause of action for wrongful death in the United States,
the court stated that injuries suffered by American citizens abroad
could not give rise to a "direct effect" in the United States:
The direct effects of the plane crash in Indonesia are the loss of the
pilot's life and the destruction of the aircraft. Under the reasoning
of Berkovitz, the injuries to the pilot's family, though tragic and pain-
ful, are indirect consequences of the accident and thus cannot sup-
port the assertion of subject matter jurisdiction under the direct
effect exception to foreign sovereign immunity.
7
Although harsh, this rule is sound. Foreign sovereign immunity
is a long established, well recognized rule of international law; ex-
ceptions to the rule should be hesitantly formulated and narrowly
construed. The harshness of the direct effects rule, however, may
cause the rule's demise. It will be interesting to see how the lower
courts in the Ninth Circuit attempt to circumvent the rule to reach
what some may view as more equitable results.
-KEITH MERVIN DUNN
JURISDICTION - Commodity Futures Trading Market v. Nahas, 738
F.2d 487 (D.C. Cir. 1984).
In recent years United States courts have shown increasing will-
ingness to assert extraterritorial jurisdiction over foreign persons.
In Nahas the court was willing to go too far in such assertion.
This action arose as a result of a 1980 investigation of the Com-
modity Futures Trading Commission (CFTC) into the possible ma-
nipulation of the prices of silver and silver futures contracts in 1979
and 1980. In the course of the investigation the activities of Robert
Nahas, a Brazilian national, came into question, and Nahas was is-
sued a subpoena duces tecum delivered by substitute service in Brazil.
The subpoena directed Nahas to appear before the CFTC in Wash-
ington, D.C. and produce certain documents. When he failed to ap-
pear, the district court issued an enforcement order; when Nahas
failed to respond to the order, the court issued orders freezing
Nahas' assets in the United States and directing him to show cause
why he should not be held in civil contempt.' Nahas responded by
filing a cross-motion to quash the CFTC's subpoena, vacate the
freeze order, deny the CFTC's motion for contempt, and dismiss the
proceedings in their entirety. Nahas submitted his motion with an
opinion letter from a well-respected Brazilian attorney, stating that
the service of the subpoena violated Brazilian and international law.
7 743 F.2d at 674-75.
1 738 F.2d at 489-90.
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Nahas also submitted a document signed by thirty-five members of
the Congress of Brazil protesting the actions and procedures taken
against Nahas as a violation of Brazilian law. 2
The district court rejected Nahas' arguments, holding that the
court had subject matter jurisdiction under 7 U.S.C. § 15 and per-
sonal jurisdiction because of Nahas' many contacts with the United
States through activities on the futures markets. The court held
Nahas in contempt for violating the order without good cause.
The Court of Appeals for the District of Columbia Circuit re-
versed. Noting that the text of 7 U.S.C. § 15 does not empower the
CFTC to serve subpoenas on foreign nationals in foreign countries,
the court found the legislative history of the statute silent on the
matter. The court further stated that to construe the statute to give
such power would be violative of international law, because the act of
service in a foreign country "itself constitutes an exercise of one na-
tion's sovereignty within the territory of another sovereign." 3 Fi-
nally, the court noted that such service violates Brazilian law, which
requires that service of process by foreign nations be made pursuant
to a letter rogatory or letter of request made through appropriate
channels. 4 Absent clear congressional intent, the court was unwill-
ing to infer enforcement jurisdiction, because "an act of Congress
ought never to be construed to violate the law of nations, if any other
possible construction remains."'5
Congress is free, of course, to authorize the extraterritorial ser-
vice of investigative subpoenas on aliens if it so chooses. 6 Because
such an authorization has implications in both international law and
foreign law, however, the decision to grant such authorization will
not be lightly assumed by the courts.
ANTITRUST-Antitrust Improvements Act-Eurim-Pharm GmbH v.
Pfizer, Inc., 593 F. Supp. 1102 (S.D.N.Y. 1984).
For the first time, a United States district court has applied and
interpreted the Foreign Trade Antitrust Improvements Act,' added
2 Id. at 490.
3 Id. at 494 (citing FTC v. Compagnie de Saint-Gobain-Pont-A-Mousson, 636 F.2d
1300, 1313 (D.C. Cir. 1980) (emphasis in original)).
4 The Brazilian government considered the violation of its law serious enough to
warrant a letter of protest to the U.S. Secretary of State.
5 738 F.2d at 495 (citing Murray v. The Schooner Charming Betsy, 6 U.S. (2 Cranch)
64 (1804)).
6 Two examples of agencies that have such powers explicitly granted to them are the
antitrust division of the justice Department and the Federal Trade Commission. 15 U.S.C.
§§ 57b-l(c)(6)(b), 1312(d)(2) (1982).
1 Pub. L. No. 97-290, 96 Stat. 1246 (codified at 13 U.S.C. § 6a (1982)).
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to the Sherman Act in 1982. In Eurim-Pharm GmbH v. Pfizer, Inc.2 the
court dismissed the claim of a German corporation, Eurim-Pharm,
that Pfizer and. its overseas subsidiaries maintained a substantial
share of the world's market for antibiotic products as a result of an-
ticompetitive actions. The court dismissed the claim because Eurim-
Pharm failed to establish that Pfizer's alleged foreign price fixing
amd market-allocation scheme produced anticompetitive effects on
domestic or import commerce.
The Antitrust Improvements Act was promulgated to enhance
efficiency in joint exporting activities and to provide a standard for
determining when United States antitrust jurisdiction attaches to in-
ternational business transactions. Under the Act, the proscriptions
of the Sherman Act apply to trade or commerce other than import
transactions only when the alleged conduct has a "direct substantial
and reasonably foreseeable effect" on United States domestic, im-
port, or export commerce.3
Foreign corporations injured abroad may seek recovery under
the Sherman Act only when the activity complained of involves the
requisite domestic effects. Otherwise, even conduct originating in
the United States or involving American-owned entities operating
abroad is exempt. Eurim-Pharm's failure to establish the requisite
effects and a causal connection exempted Pfizer's conduct from
United States antitrust jurisdiction. The district court therefore dis-
missed the claim.
-CHARLES THELEN PLAMBECK
2 593 F. Supp. 1102 (S.D.N.Y. 1984).
3 13 U.S.C. § 6a(l) (1982).
[VOL. 10
